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Preface  to  the  Sixth  Preliminary  Edition 


The  first  edition  of  these  materials  was  compiled  by  Professor 
R.C.B.  Risk  in  the  mid-1960's.  While  minor  updating  occurred  during 
the  succeeding  few  years,  no  major  changes  were  made  until  1974,  when 
several  new  chapters  were  added  and  the  structure  of  the  material  was 
changed  significantly.  Since  then,  the  materials  have  been  revised 
annually  in  an  attempt  to  keep  them  current;  in  recognition  of  the 
widening  scope  of  real  estate  practice;  and  in  acknowledgement  of  the 
gradual  assimilarion  of  "real  estate  law"  into  its  component  established 
legal  fields,  such  as  contracts,  torts  and  administrative  law.  While 
the  recognition  that  "real  estate"  cannot  be  hived  off  from  the 
important  changes  in  the  law  and  social  values  expressed  elsewhere 
has  come  of  late,  it  has  arrived  with  surprising  suddenness  for  many 
practitioners  not  trained  to  see  law  in  functional  terms:  to  recognize 
that  legal  rules  exist  and  are  usually  applied  to  give  effect  to  seen- 
desirable  policies  that  lie  behind  the  rules;  and  to  accept  that 
whatever  rules  be  theoretically  laid  down,  courts  will  generally  not 
permit  them  to  operate  to  produce  "unjust"  results. 

It  is  a  major  intention  of  this  course  to  illustrate  to  you  the 
functional  approach  to  law;  to  attempt  to  elucidate  some  of  the  policy 
concerns  that  must  be  confronted  in  "real  estate  cases";  and  to  show 
you  that  such  an  approach  will  help  you  to  handle  new  problems  as  they 
arise  in  cases  before  you.  While  little  is  sacrificed  in  terms  of 
substantive  content,  it  is  believed  that  continued  emphasis  on  the 
fact  that  substantive  knowledge  alone  is  not  sufficient,  will  make  you 
a  "better"  lawyer  in  the  end. 

Despite  the  considerable  work  that  has  gone  into  them,  these 
materials  are  by  no  means  a  comprehensive  guide  to  all  "real  estate" 
problems.  Many  topics  that  could  usefully  be  considered  have  had  to 
be  left  to  other  courses  in  the  law  school,  to  the  Bar  Admission  Course, 
or  to  the  practical  training  of  articling  and  practice.  The  pressures 
of  time  and  of  reason-ble  workload  render  such  restraint  imperative. 

Such  topics  as  conveyancing  in  unusual  circumstances  (estates,  infants); 
alternative  financing  and  marketing  techniques;  control  of  ownership 
of  real  estate  by  foreigners;  control  of  speculation  in  land;  tax 
aspects  of  real  estate  transactions;  the  planning  process;  commercial 
leasing  and  development;  and  negotiation  of  large  scale  purchases,  have 
been  largely  ignored  in  the  materials.  While  such  omissions  are 
regrettable,  it  must  be  recalled  that  the  casebook  is  primarily  for 
use  by  students  in  law  schools:  it  is  not  designed  to  be  a  compre¬ 
hensive  guide  to  a  practising  lawyer.  The  book  focuses  on  selected 
issues  which  arise  in  the  context  of  "real  estate  transactions"  and 
are  individually  interesting  and  useful  in  raising  questions  about  how 
Courts,  Judges,  Lawyers,  Legislatures  and  the  legal  process  do  and 
should  function. 
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Whatever  you  eventually  think  of  these  materials,  I  assure  you 
that  you  would  think  far  worse  of  them  but  for  the  assistance  I  have 
received  from  my  able  research  assistants,  Steven  Erlichman  (1975), 
Bradley  McLellan  (1976),  and  Michael  Wolfish  (1977).  I  acknowledge 
with  thanks  their  contribution  to  the  casebook. 


I  also  thank  my  secretaries,  Alice  Ng  (1974-77),  and  Kathy 
O'Rourke  (1977-  )  who  have  endured  in  good  humour  the  endless 

changes,  rearrangements  and  pressing  deadlines  involved  in  the 
production  of  the  casebook.  Much  of  the  brunt  of  the  administrative 
problems  of  production  of  the  book  was  borne  (each  year)  by  Denise 
Horrocks,  and  Barbara  St.  Bernard,  and  my  thanks  go  to  them  as  well. 


The  Faculty  of  Law,  University  of  Toronto  has  contributed 
financially  to  the  materials'  production  as  has  the  Law  Foundation 
of  Ontario.  I  express  your  thanks  to  them,  without  whom  the  already 
extravagant  price  of  the  casebook  would  have  been  further  inflated. 


In  preparing  the  notes  for  the  casebook,  I  frequently  faced 
the  difficulty  caused  by  the  non-neutrality  of  pronouns  and  adjectives.’ 
To  avoid  cumbersome  and  unnatural  sentences ,  I  have  throughout  used 
masculine  forms:  however,  in  the  interests  of  classroom  harmony, 
the  reader  may  substitute  at  her  or  his  sole  discretion  the  words 


"she",  "her", 
as  the  reader 


or  "hers"  for 
and  context  may 


"he",  "him". 


or  "his",  respectively. 


require 


B.  J.  Reiter 
August,  1978 


PART  I 


AGREEMENTS  OF  PURCHASE  AND  SALE 


CHAPTER  1 
Introduction : 


These  materials  study  how  interests  in  land  are  bought,  sold,  and 
used  as  security  for  loans.  Although  the  transfer  of  ownership  and 
mortgages  share  little  in  common  in  terms  of  legal  doctrine,  the  reason 
for  combining  them  here  is  functional:  in  practice  they  are  often 
found  together  and  the  ability  to  give  competent  legal  advice  or  to 
litigate  effectively  in  "real  estate  cases",  presupposes  a  sound 
understanding  of  both  the  transfer  and  financing  processes. 

The  material  in  the  main  body  of  the  casebook  consists  of  cases, 
legislation  and  excerpts  from  articles  and  reports.  This  introductory 
Chapter  is  intended  to  give  you  a  brief  look  at  a  fairly  standard  and 
simple  transaction  of  purchase  and  sale  of  residential  real  estate. 

It  presents  an  overview  of  the  process  and  the  problems  which  will  be 
analyzed  in  detail  throughout  the  remainder  of  the  book.  Do  not  spend 
much  time  worrying  about  the  detail  of  the  documents  and  correspondence 
here:  review  them  briefly  in  an  attempt  to  see  generally  what  has 

to  be  done  in  a  routine  real  estate  transaction.  For  the  sake  of 
clarity  and  convenience,  some  liberties  have  been  taken  with  practice: 
the  correspondence  and  some  documents  have  been  simplified  and  dis¬ 
torted  in  a  fashion  that  might  horrify  an  experienced  conveyancer. 
Nevertheless  it  was  not  for  him  that  this  introduction  was  prepared, 
and  its  purpose  is  not  to  teach  you  his  skills. 

Sample  House  Purchase 

The  story  begins  with  Steven  Price,  who  decided  to  sell  his  house. 

He  had  purchased  the  house  in  1973  for  $52,000.  He  had  made  a  down 
payment  of  $12,000  and  had  obtained  a  mortgageloan  of  $40,000  from  the 
Prudence  Trust  Company.  In  July  of  1978,  some  $30,000  remained  unpaid 
on  the  mortgage. 

Steven  decided  to  retain  a  real  estate  agent  to  help  him  sell  the 
house.  Some  owners  sell  their  houses  privately  to  avoid  paying  a 
commission,  but  most  properties  in  Ontario  are  sold  by  agents.  Steven 
decided  to  use  Hartley  Burn,  the  agent  who  had  acted  for  the  vendors 
when  he  bought  the  house.  Hartley  is  a  member  of  the  Toronto  Real 
Estate  Board  (TREB)  and  is  entitled  to  use  the  multiple  listing  service 
C"MLS")  operated  by  the  Board.  He  suggested  that  Steven  use  the  MLS 
"since  it  would  sell  the  house  faster".  This  was  important  to  Steven, 
who  was  being  transferred  to  Calgary  and  wanted  to  have  the  sale  over  with 
before  he  had  to  leave,  on  October  1,  1978.  Steven  had  a  "vague  idea" 
that  his  house  was  now  worth  $70,000,  having  learned  of  the  prices  secured 
by  some  of  his  neighbours  who  had  sold  their  houses  recently.  Hartly 
suggested  listing  the  property  at  $77,400:  the  price  was  a  possibility 
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he  said,  and  in  any  event,  there  would  be  something  on  top  of  the  $70,000 
to  help  defray  the  cost  of  Hartley's  commission.  As  well,  it  would 
give  Steven  some  "negotiating  leeway".  Many  agents  help  their  vendors 
to  set  their  hoped-for  sale  price  in  this  way. 

Hartley  discussed  some  of  the  possible  financial  arrangements  that 
purchasers  might  like,  and  looked  around  the  house  to  gather  information 
that  would  allow  him  to  complete  a  listing  agreement.  He  mentioned  that 
the  commission  would  be  the  "standard  6%  of  the  selling  price".  Most 
agents  are  available  only  on  the  terms  of  standard  form  listing  agree¬ 
ments,  and  Steven  signed  a  printed  MLS  listing  with  Hartley.  This  form 
is  prepared  by  a  committee  of  TREE.  The  listing  agreement,  dated 
July  20,  1978,  listed  the  property  with  Hartley  for  a  period  of  sixty 
days,  and  was  stated  to  expire  at  midnight  on  September  30,  1978.  The 
next  day,  a  TREE  representative  called  to  photograph  Steven’s  house  so 
that  the  listing  circulated  to  MLS  brokers  could  show,  as  well  as 
describe  the  listed  property.  * 

After  little  initial  success.  Hartley  finally  found  willing  pur¬ 
chasers,  Greg  and  Kathy  Curtis.  After  much  dickering  over  the  price 
and  terms  of  the  purchase,  the  Curtis'  signed  a  standard  form  of 
agreement  of  purchase  and  sale  which  had  been  provided  and  largely 
filled  in  by  Hartley.  Similar  forms  are  used  in  approximately  90% 
of  used  house  purchases  in  the  Toronto  area.  The  forms  are  prepared 
by  the  same  TREE  committee  as  that  which  prepares  listing  forms. 

Although  representatives  of  the  Real  Property  Section  of  the  Canadian 
Ear  Association  (Ontario  Eranch)  and  of  the  Real  Property  Committee  of  the 
County  of  York  Law  Association  were  able  to  suggest  provisions  that  they 
felt  ought  to  be  included  and  had  some  influence  on  the  final  terms  of 
the  form,  the  form  is  clearly  drafted  from  an  agent's  perspective. 

The  agreement  was  signed  by  Steven  Price  the  next  day,  August  21, 
and  the  completion  date  was  specified  to  be  Friday,  September  29,  1978. 

While  some  purchasers,  particularly  those  of  consumer  goods,  are  instantaneous 
transactions,  purchases  of  land  almost  always  involve  an  interval  of 
about  one  to  two  months  before  closing.  The  time  permits  the  vendor 
to  find  new  accommodation  and  the  purchaser  to  find  required  additional 
financing;  both  usually  must  make  moving  arrangements  and  their  lawyers 
need  time  to  perform  the  various  necessary  technical  tasks. 

The  purchase  price  agreed  upon  was  $69,500,  substantially  less  than 
Steven  had  hoped  for  (considering  the  $4,170.00  commission  payable  to 
Hartley),  but  there  had  been  little  interest  shown  in  Steven's  house 
after  the  listing  had  been  signed  and  Steven  was  beginning  to  get  appre¬ 
hensive.  The  Curtis'  made  a  cash  payment  of  $3,500.00  with  their 
initial  offer  to  Hartley,  to  be  held  by  him  until  closing.  Tlie 
remaining  balance  of  $66,400  was  to  be  paid  $11,000  in  cash  on  closing, 
and  $55,000  by  way  of  1st  mortgage.  Tlie  offer  was  conditional  on  the 
Curtis’  being  able  to  arrange  a  new  first  mortgage  in  the  amount  of 
$55,000  within  three  weeks  of  the  date  of  signing  the  agreement  of 
purchase  and  sale.  Although  Steven  did  not  like  having  such  a  condition 
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in  the  agreement,  Hartley  assured  him  that  there  would  be  no  difficulty 
in  the  Curtis'  securing  the  necessary  financing.  Hartley  asked  Steven 
and  the  Curtis'  for  the  names  of  their  lawyers:  Steven  suggested  the 
lawyer  who  had  acted  for  him  on  the  purchase  of  the  house.  The  Curtis' 
didn't  know  a  lawyer  and  asked  Hartley  to  recommend  one.  Hartley  gave 
them  the  name  of  a  lawyer  to  whom  he  frequently  referred  buyers  and 
sellers.  The  Curtis'  thought  that  he  would  be  fine  and  Hartley  sent 
a  copy  of  the  agreement  of  purchase  and  sale  to  the  lawyer  for  each 
party. 

He  then  took  the  Curtis'  to  a  local  branch  of  the  Granite  Trust 
Company,  where  he  said  he  knew  the  manager  and  was  sure  they  could  get 
the  required  mortgage  loan.  Once  the  Company  had  obtained  particulars 
on  the  incomes  of  the  Curtis',  had  checked  their  credit  record,  and 
had  sent  a  staff  officer  to  appraise  the  value  of  the  property,  it 
agreed  to  make  the  required  loan. 

Hartley,  content,  temporarily  disappears  from  the  story  and  the  scene 
shifts  to  the  offices  of  O'Rourke  and  Percival,  solicitors  for  the  Curtis'. 
O'Rourke,  who  would  handle  the  deal,  called  the  Curtis'  in  and  discussed 
the  transaction  generally  with  them.  She  explained  the  additional  costs 
that  would  be  incurred  and  were  not  fully  expected  by  the  Curtis': 
land  transfer  tax^  registration  costs;  surveyor ' s  fees  (possibly); 
adjustments  for  prepaid  insurance,  utilities,  fuel  and  the  like;  disburse¬ 
ments  for  the  search  of  title;  charges  that  the  municipality  and 
Province  might  leA/y  for  lien  clearances  and  other  necessary  approvals; 
costs  and  legal  fees  of  the  Granite  Trust  Company,  and  the  legal  fees 
of  O'Rourke  and  Percival.  The  expected  total  came  as  quite  a  surprise 
to  the  Curtis'  who  had  saved  $5,500.00  in  addition  to  the  $3,500.00  paid 
as  a  deposit.  With  the  cost  of  moving  and  incidentals  added  in,  the 
Curtis'  now  calculated  they  would  need  about  $6,500.00  extra  to  complete 
the  transaction.  Mr.  Curtis'  father  had  agreed  to  lend  the  couple 
$5,500.00  and  the  Curtis'  were  sure  he  would  be  able  to  lend  them  the 
additional  $1,000.00  or  so  as  well.  They  asked  O'Rourke  if  her  firm 
would  act  for  Mr.  Curtis  senior  in  preparing  and  registering  a  second 
mortgage  to  secure  the  loan,  and  O'Rourke  readily  agreed.  Legal  fees 
and  disbursements  of  Mr,  Curtis  Sr.  were  to  be  paid  by  the  Curtis'. 

This  decision  to  act  for  the  Curtis'  as  purchasers  and  for  Mr.  Curtis  Sr. 
as  second  mortgagee  created  the  possibility  of  a  conflict  of  interest, 
and  the  firm's  position  was  explained  orally  and  later  in  a  letter  to 
the  Curtis'  and  to  Mr.  Curtis  Sr.  The  propriety  of  ever  acting  for  two 
parties  who  have  potentially  conflicting  interests  has  often  been 
questioned,  and  some  lawyers  prefer  never  to  act  for  two  sides. 

The  Law  Society's  views  about  the  matter  are  expressed  in  the  Ruling 
reproduced  below  )• 

O'Rourke  also  discussed  how  the  Curtis'  wanted  to  "take  title"  (i.e.  into 
whose  name  or  names  the  conveyance  ought  to  transfer  the  property,  and 
if  into  joint  names,  whether  the  property  would  be  held  as  joint  tenants, 
or  as  tenants  in  common),  and  explained  the  tax  and  other  consequences  of 
the  various  alternatives. 
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The  purchasers'  lawyers  wrote  to  Peter  Ashton,  lawyer  for  Steven 
Price  to  instruct  Ashton  on  how  to  draft  the  deed  and  to  tell  him  that 
as  financing  had  been  obtained,  the  deal  was  now  unconditional.  Then 
they  searched  the  title  to  the  house  ^ade  searches  in  public  offices 
to  assure  that  Price  could  convey  free  of  any  competing  claims) ,  and 
submitted  their  "requisitions  on  title"  (objections  asserting  that  for 
specified  reasons  Price  was,  or  might  be  unable  to  convey  the  house 
free  of  adverse  claims).  As  well,  inquiries  were  made  concerning 
building  restrictions  and  physical  condition  standards  imposed  by 
municipal  by-laws,  municipal  taxes,  and  possible  "liens" 

(security  interests  in  the  land),  in  favour  of  the  Provincial  government 
that  might  affect  the  title  to  the  land.  In  so  far  as  O'Rourke  and 
Percival  acted  for  Mr,  Curtis  Sr. ,  the  second  mortgagee,  the  search  of 
title  and  inquiries  about  by-laws  and  taxes  killed  two  birds  with  one 
stone:  a  mortgagee  is  just  as  concerned  about  these  matters  as  is  a 
purchaser,  for  the  mortgagee  must  be  assured  that  his  mortgage  con¬ 
stitutes  a  valid  interest  in  the  land  subject  only  to  other  interests 
to  which  the  mortgagee  has  agreed  to  be  subordinate.  Unfortunately, 
the  Granite  Trust  Company  had  retained  their  own  lawyer,  James 
Highly,  Q.C.,  to  act  for  them  in  the  preparation  of  the  first  mortgage, 
and  most  of  the  procedures  undertaken  by  O'Rourke  had  to  be  duplicated 
by  Highly,  at  a  substantial  expense  that  would  ultimately  be  passed  on 
to  the  Curtis'  (who  were  obliged  by  the  terms  of  the  "commitment"  to 
pay  all  costs  and  disbursements  of  Granite  Trust) . 

Peter  Ashton  (Price's  lawyer)  wrote  to  Prudence  Trust  requesting 
a  copy  of  the  survey  prepared  when  Price  had  bought  his  house  and  a 
statement  of  the  amount  that  would  be  required  to  discharge  the  existing 
mortgage  on  the  date  of  closing.  He  prepared  a  deed  and  a  "statement  of 
adjustments"  showing  the  amount  due  on  closing.  Copies  of  both  were 
sent  to  O'Rourke  and  when  the  deed  was  approved  it  was  executed  by 
Steven  Price,  who  also  signed  various  "directions"  (letters  of  in¬ 
struction),  at  the  same  time.  The  requisitions  on  title  raised  by 
O'Rourke  were  answered. 

Highly  submitted  requisitions  on  title  to  O'Rourke  [but  his  letter 
(similar  to  O'Rourke's  letter  to  Ashton)  and  O'Rourke's  answer  (similar 
to  Ashton's  answer  to  her)  are  omitted  from  the  correspondence 
that  follows] .  He  requested  and  obtained  a  copy  of  the  survey  pre¬ 
viously  sent  by  Ashton  to  O'Rourke.  He  also  prepared  a  mortgage  showing 
the  Curtis'  as  mortgagors  and  Granite  Trust  as  mortgagee  and  sent  it  to 
O'Rourke  for  the  Curtis'  execution.  He  submitted  a  cheque  requisition 
to  Granite  Trust  for  the  $55,000.00  loan  to  be  advanced  to  the  Curtis'. 
The  cheque  was  deposited  in  Highly' s  trust  account  and  Highly  drew  his 
own  cheque  on  that  account  in  the  amount  of  $54,530.00.  Highly  had 
deducted  his  own  fees  and  disbursements  from  the  $55,000.00  advance,  as 
the  Curtis'  were  obligated  to  pay  these  charges  (they  had  also  paid  a 
$20  application  fee  upon  applying  to  Granite  Trust  for  the  loan 
originally).  The  cheque  was  drawn  in  favour  of  Steven  Price  and  would 
be  paid  directly  to  him  on  closing:  O'Rourke  would  produce  a  direction 
from  the  Curtis'  authorizing  disbursement  of  the  loan  advance  in  this 
manner. 
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The  deal  was  now  ready  for  the  ritual  of  closing.  The  memoranda  to 
the  students  include  more  detail  than  is  usual,  in  order  to  suggest  to 
you  what  happened.  Afterwards,  each  firm  reported  to  their  respective 
clients:  lingering  details  were  tied  up,  and  everyone  has  lived 

happily  (to  date). 


So  far,  no  mention  has  been  made  of  the  crucial  matter  of  insurance. 

Most  buildings  are  insured  against  fire:  all  mortgaged  buildings  are, 
simply  because  insurance  is  a  protection  that  mortgagees  demand  and  get. 

Price's  home  was  insured  by  a  policy  that  had  about  a  year  and  a  half  to 
run  as  of  the  date  of  closing.  The  policy  was  assigned  to  the  Curtis' 
and  credit  was  given  to  Price  for  the  value  of  the  remaining  coverage. 

Of  course,  insurers  are  entitled  to  some  discretion  concerning  the  risks 
that  they  insure  and  therefore  the  insurance  company  was  asked  to  consent 
to  the  assignment.  After  closing  and  before  the  insurer's  consent 
was  obtained  it  is  possible  that  the  purchasers  did  not  have  enforceable 
protection.  Many  lawyers  recommend  that  purchasers  place  their  own 
insurance  as  soon  as  the  agreement  of  purchase  and  sale  is  signed.  This 
trend  has  accelerated  recently  as  many  insurers  now  issue  non-transferable 
policies:  it  seems  that  the  administrative  costs  of  processing  assignments 

makes  it  unprofitable  to  permit  assignment.  And,  with  rapidly  rising 
premiums  insurers  are  turning  increasingly  to  one-year  policies  that 
usually  leave  little  coverage  left  to  assign  in  any  event.  In  the  Curtis 
purchase,  the  insurance  coverage  had  to  be  increased  to  provide  full 
protection  for  the  new  higher  value  of  the  property.  The  Granite  Trust  Company 
sent  the  transfer  requests  to  the  insurer  and  sent  copies  of  the  policy 
and  of  the  consents  to  transfer  to  Curtis  Sr.  and  to  the  Curtis'  when 
the  transfer  was  approved. 


The  Curtis'  paid  their  $5500.00  savings  to  O'Rourke  just  before 
closing,  and  Curtis  Sr.  paid  her  $6,500.00  (from  which  O'Rourke  deducted 
$100  for  acting  for  Curtis  Senior).  This  brought  the  total  credits  of 
the  Curtis'  to  $70,500.  However  the  total  adjusted  cost  of  the  house 
plus  legal  fees  of  the  mortgagees  and  the  Curtis,  plus  related  expenses 
meant  that  $70,900  was  needed  to  close  the  transaction: 


Purchase  price 
Granite  Trust  lawyer 
Curtis  Sr.  lawyer 
Curtis'  lawyer 
Registration  charges 
Land  transfer  tax 
Statement  of  Adjustments 


$  69,500.00 

470.00 
100.00 
400.00 
30.00 
312.00 

(debit)  88.00 

$  70,900.00 


As  well,  the  moving  costs  were  estimated  at  $250.00.  Even  with  the 
extra  $1,000.00  from  Mr.  Curtis  Sr.,  the  Curtis'  required  an  additional 
$650.00  to  complete  their  move.  Fortunately  Kathy  Curtis'  brother  was 
able  to  lend  the  Curtis'  enough  to  cover  the  shortfall.  The  amounts  paid 
in  by  the  Curtis'  were  deposited  in  O'Rourke  and  Percival's  trust  fund  and 
a  certified  cheque  payable  to  Peter  Ashton  (in  accordance  with  the 
direction  of  Steven  Price)  was  drawn  on  the  trust  account  and  given  to 
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Ashton  on  closing.  After  closing,  Ashton  deposited  the  cheque  in  his 
trust  account,  deducted  his  fees  and  paid  out  the  balance  to  Steven 
Price,  along  with  the  cheque  from  the  Granite  Trust  that  had  been 
given  to  him  on  closing. 

The  collection  of  letters  and  documents  (below),  is  far  from 
complete.  As  well,  there  were  many  phone  calls  between  the  lawyers 
(or  their  secretaries,  law  students  or  paraprofessional  assistants) 
and  between  the  clients  and  the  legal  advisers. 
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NOTE: 


Two  land  registration  systems  are  used  in  Ontario.  The  "land  titles 
system"  is  applicable  to  most  property  in  northern  Ontario,  but  in  the 
south,  the  "registry  system"  and  the  land  titles  system  co-exist:  the 
registry  system  predominates.  These  systems  are  studied  in  Chapters  X 
and  XI  below.  For  the  moment  it  is  enough  to  know  that  if  the  Curtis 
purchase  had  involved  land  titles  property,  the  form  of  the  conveyancing 
"instruments"  (deed,  mortgage,  discharge)  required  would  have  differed 
from  those  reproduced  above.  Limitations  of  space  require  the  omission 
of  the  land  titles  equivalents  of  the  registry  system  instruments:  the 
basic  procedure  of  the  purchase  and  sale  transaction  would  have  been  very 
similar  to  that  described  above  in  respect  of  the  registry  system  purchase. 


Chapter  II 


REAL  ESTATE  AGENTS 


[a)  Introduction 


The  great  majority  of  real  estate  transactions  are  effected  through 
real  estate  agents.  Although  there  is  no  requirement  that  anyone  employ 
an  agent,  the  brokerage  facilities  which  the  agents  provide  are  usually 
thought  to  be  the  quickest  means  of  effecting  a  sale  or  a  convenient 
way  of  selecting  a  property  for  purchase. 

Agents'  services  are  not  cheap.  Until  very  recently,  commissions 
were  fixed  by  local  Real  Estate  Boards  at  between  five  and  seven  percent 
of  the  selling  price  of  the  residential  property  (lower  for  commercial 
property,  higher  for  recreational).  In  a  seemingly  magnanimous  gesture, 
most  Boards  have  now  freed  member  agents  from  the  obligation  of  charging 
the  set  commission  prices.  In  fact,  the  gesture  was  inspired  in  large 
part,  if  not  wholly,  by  recent  amendments  to  the  Combines  Investigation 
Act ,  R.S.C.  1970,  chap.  C-23,  which  brought  "services"  within  the  purview 
of  the  Act  to  prevent  price-fixing  in  relation  to  services  as  well  as 
in  relation  to  the  supply  of  goods  (23-24  Eliz.  II  c.  76,  assented  to 
Dec.  15th  1975).  Although  agents  are  now  free  to  decide  what  price  to 
sell  their  services  at,  there  has  been  only  limited  departure  from  the 
old  price. 

It  should  be  noted  that  overall,  real  estate  agents'  charges  on 
residential  sales  are  higher  in  Toronto  than  anywhere  else  in  Canada. 

Agents  generally  charge  6%  of  the  selling  price  of  the  property  for 
either  "exclusive"  or  "multiple"  listing  services  [the  differences 
between  these  types  of  listing  are  discussed  below] .  The  nominal  rate 
may  be  higher  elsewhere,  but  alone  this  is  misleading.  For  instance, 
in  Vancouver  the  rate  is  5%  for  exclusive,  and  7%  for  multiple  listing, 
but  the  rate  is  reduced  on  that  part  of  the  selling  price  over  $50,000 
and  reduced  substantially  on  that  part  over  $100,000.  In  Halifax,  a 
declining  rate  is  used  as  a  matter  of  course  across  the  entire  range  of 
property  sale  prices.  As  well,  house  prices  in  Toronto  are  substantially 
higher  than  those  almost  anywhere  else  in  Canada  (and  North  America) . 

The  average  selling  price  of  houses  listed  on  MLS  in  July,  1978,  was 
over  $65,000  and  thus  the  average  commission  paid  by  a  vendor  was  some 
$3,900.  Again,  this  is  slightly  misleading.  The  commission  is  usually 
split  between  the  listing  salesman,  listing  broker,  selling  salesman 
and  selling  broker,  and  a  fee  is  paid  to  the  Multiple  Listing  Service  as 
well:  each  participant's  share  of  the  commission  is  far  less  than  $3,900^ 
Office  expenses,  overhead,  advertising  costs  and  the  like  must  be  paid  out. 

Not  all  agents  are  Board  members,  and  the  services  of  non-Board 
agents  are  usually  offered  more  cheaply  than  those  of  Board  members. 
However,  the  Boards  operate  the  multiple  listing  services  which  are 
alleged  to  be  the  most  effective  means  of  achieving  quick  sales:  these 
multiple  listing  services  are  available  only  to  Board  members.  One  Board 
member  in  Toronto  offers  cut-rate  commission  services  by  operating  a 
"self-listing"  program  under  which  prospective  vendors  list  their 
properties  themselves  rather  than  having  the  broker's  representative 
undertake  the  listing. 
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Above  the  local  Boards  are  two  important  agents’  associations.  The 
Canadian  Real  Estate  Association,  owner  of  the  trademark  "Realtor” 

(which  it  licenses  to  local  Boards  and  their  members),  is  the  national 
organization  responsible  for  representation  of  real  estate  agency  interests 
at  the  national  level.  It  has  also  drafted  a  Code  of  Ethics  which  in 
turn  has  been  adopted  by  member  Boards.  The  provincial  organizations 
such  as  the  Ontario  Real  Estate  Association  are  largely  responsible  for 
education  and  continuing  education  programs  for  agents,  as  well  as 
representing  industry  concerns  at  the  provincial  level.  Some  provincial 
associations  are  attempting  to  become  the  governing  bodies  of  self¬ 
regulating  real  estate  agency  professions;  Ontario's  provincial  govern¬ 
ment  has  announced  that  largely  self-regulating  status  will  be  granted 
to  the  Ontario  Real  Estate  Association  in  January  of  1979.  The  local 
boards,  and  the  provincial  and  national  associations  each  provide 
various  services  to  their  members. 

This  Chapter  does  not  deal  with  many  of  the  important  problems 
raised  by  the  real  estate  agent's  participation  in  the  purchase  and  sale 
process.  Most  of  these  are  merely  specific  illustrations  of  difficulties 
discussed  generally  in  contract,  trust,  property  and  agency  courses.  But 
the  high  visibility  of  the  agent  and  his  central  role  in  many  deals 
makes  consideration  of  some  basic  aspects  of  his  participation  inevitable.* * 


(b)  Formal  Regulation  of  Agents 


NOTE:  The  activities  of  real  estate  agents  are  currently  regulated  by 
The  Real  Estate  and  Business  Brokers  Act,  R.S.O.  1970,  C.  401.  Amended 

1972,  C.  50,  s.  76  Amended  1972,  C.  1,  s.  53. 

1.  In  this  Act, 

(a)  “broker”  means  a  person  who,  for  another  or  others,  for 
compensation,  gam  or  reward  or  hope  or  promise 
thereof,  either  alone  or  through  one  or  more  officials  or 
salesmen,  trades  in  real  estate,  or  a  person  who  holds 

himself  out  as  such; 

•  •  ♦  * 

(j)  “RegLstrar”  means  the  Registrar  of  Real  Estate  and 
Business  Brokers; 

*  *  *  .  , 

(/)  “salesman”  means  a  per>on  employed,  appointed  or 

authorized  by  a  broker  to  trade  in  real  estate; 

(w)  “trade”  includes  a  disposition  or  acquisition  of  or 
transaction  in  real  estate  by  'iale,  purchase,  agreement 


*  For  a  full  discussion  of  the  organization,  regulation  and  practices 
of  the  real  estate  agency  industry  in  Ontario,  British  Columbia  and 
Quebec,  see:  Reiter  and  Prichard,  Housing  Transaction  Costs  in  Canada,  Study 
for  Federal  Ministry  of  Consumer  and  Corporate  Affairs,  1978. 
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(ii)  NOTE: 

The  effect  of  "listing"  property  with  a  real  estate  agent  is 
discussed  in  the  next  two  case  excerpts. 

Peacock  v.  Wilkinson  (1915),  51  S.C.R.  319 
Duff,  J.  at  332: 

,  ,  -  One  point  ouirht  to  b(‘  noted  nt  the  outset  and  that 
is  that  the  mere  listing  of  pidpcrtv,  as  it  is  called,  w  ith 
a  real  estate  agent  do(*s  not  itself  involve  the  grant  of 
any  anihoiit\  to  him  to  enter  into  a  hindin'r  contract 
of  sale  on  behalf  of  tin*  vendor.  .  ,  . 

Some  confusion,  no  doubt,  has  arisen  from 
the  use  of  the  term  “real  estate  agent”  whicji  de¬ 
scribes.  of  course,  not  the  leg-al  relation  between  the 
two  parties,  but  mendy  the  nature  of  the  so-called 
agent'.s  occupation.  The  mere  listing  of  jtroperty  with 
stich  an  agent  implies  nothing  more  than  a  representa¬ 
tion  that  the  proprietor  is  j)repared  to  do  busine.ss 
niion  those  terms  and  is  not  in  itself  an  <dfer  to  .sell 
Axhich  may  Ix'  accepttMl  and  converted  into  a  binding 
agreement  by  any  purchaser  saying  to  the  agent  that 
he  will  take  the  jiroperty  on  those  terms. 

The  listing  alone  gives  him  no  authority  to  haul  the 
pn»jn‘ietor  b\  a  contract  of  sale.-  *-  ' 


NOTE: 


In  Peacock,  the  terms  of  the  listing  agreement  were  not  dis¬ 
cussed  by  the  Court,  It  appears  that  the  vendor  simply  agreed 
orally  to  "list  his  property^with  the  agent,  and  that  nothing  furthrer 
was  said.  The  conclusion  in  Peacock  that  the  agent  did  not  have 
authority  to  bind  the  vendor  to  a  contract  of  sale  will  not  necessarily 
be  treated  in  cases  where  the  terms  of  the  listing  agreement  are 
different  and  more  express.  For  instance  in  Wragg  v.  Lovett,  [1948] 

2  All  E.R.  968  (C.A.  Eng.),  the  defendant  authorized  real  estate 
agents  "to  sell  his  house  to  the  plaintiff  purchaser"  for  a  stipulated 
price.  On  a  consideration  of  all  the  facts  and  surrounding  circum¬ 
stances  the  trial  and  appellate  courts  each  held  the  agents  to  have  been 
authorized  to  bind  the  vendor  by  a  contract  containing  the  terms 
actually  agreed  upon  between  the  agents  (on  behalf  of  the  vendor),  and 
the  purchaser:  specific  performance  of  the  declared-binding  agreement 
was  ordered. 

In  the  course  of  delivering  the  appellate  court’s  reasons  for 
judgment.  Lord  Greene  M.R.  said: 
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"While  accepting  the  learned  judge's  conclusion  upon  the 
particular  facts  of  this  case,  we  must  not  be  understood 
as  suggesting  that  when  a  vendor  merely  authorizes  a 
house  agent  to  "sell"  at  a  stated  price  he  must  be  taken 
to  be  authorizing  the  agent  to  do  more  than  agree  with 
an  intending  purchaser  the  essential  (and,  generally, 
the  most  essential)  term,  i.e.  the  price.  The  making  of 
a  contract  is  no  part  of  an  estate  agent's  business,  and, 
although,  on  the  facts  of  an  individual  case,  the  person 
who  employs  him  may  authorise  him  to  make  a  contract,  such 
an  authorisation  is  not  lightly  to  be  inferred  from 
vague  or  ambiguous  language  ..."  (at  p.  969). 


QUESTIONS: 

1.  Vince  signed  an  exclusive  listing  agreement  with  the  Ace  Real 
Estate  Agency  on  a  form  exactly  like  the  one  reproduced  above 
at  page  81  .  The  price  was  filled  in  as  $70,000.  Paul  viewed 
the  property  one  Saturday  and  said  that  he  would  buy  at  $70,000, 
Ace  knew  that  Paul  had  to  be  "signed  up"  immediately,  before 
he  got  the  "purchaser  jitters".  Vince  was  unavailable  so  a 
representative  of  Ace  drafted  an  offer  to  sell  at  $70,000  and 
executed  it  "as  agent  for  Vince".  Paul  then  signed  the  form, 
"accepting  Vince's  offer".  In  the  meantime,  Vince  met  John 
that  same  day.  John  offered  $80,000  for  the  property,  and  Vince 
accepted  the  offer.  A  written  agreement  was  signed  by  Vince  and 
John.  What  are  the  rights  of  the  parties? 


2.  Vince  came  to  you  for  advice  before  listing  his  property.  What 
advice  would  you  give  him?  (Stay  home  on  Saturday?) 


NOTE: 


The  problem  presented  by  Question  1,  above,  is  unlikely  to  arise 
in  practice.  However,  the  approach  that  must  be  adopted  in  attempting 
to  resolve  the  Question  will  prove  most  helpful  in  answering  some  of  the 
more  practical  problems  considered  later  in  this  book  (and  particularly 
throughout  Part  I,  "Agreements  of  Purchase  and  Sale").  How  should  a 
court  (or  lawyers  engaged  in  pre-litigation  negotiations)  decide  which 
of  two  competing  interpretations  of  an  agreement  is  to  be  preferred? 
Consider  the  utility  of  the  following  case  as  a  guide  to  the  resolution 
of  this  question. 
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31.  Siihj(‘(*t  to  s('ctioii  tio  art  mil  'hall  lir  l)i  ()iift;ht  to  clutrgi* 
ativ  porsoii  for  tiu*  payriu'iit  of  a  roiiuiii»ioii  or  other  rrnuinera- 
tioii  for  tlu*  sale,  purchase,  evrhangr  or  lea-'iiig  of  real  estate, 

(a)  unless  the  agreement  upon  w  hirh  the  a<  tion  is  f)rought  is 
in  writing  and  signed  by  the  party  to  be  charged 
therewith  or  some  person  thereunto  by  him  lawfully 
authorized;  or 

(h)  unless  the  broker  or  his  salesman  has  obtained  an  offer  in 
writing  that  is  aia'epted;  or 

(r)  unless  the  broker  ha\  ing  been  authorized  in  writing  to 
list  the  propi'rty , 

(i)  show.' the  [)ro()crt\  to  t  he  purcha.'er,  or 
(ii)  introduces  the  [uirchaser  to  the  \eiidor  for  the 
[)urpose  of  discus>ing  the  propxised  sale,  purchase, 
exchange  or  h'asing. 


43.— (1)  No  broker  or  salesman  shall  induce  any  party  to  a 
contract  for  sale  or  rental  of  real  estate  to  break  the  contract  for 
the  purpose  of  entering  into  another  such  contract 

(2/  I  niess  agreed  to  in  writing  by  the  vendor,  no  broker  is 
entitleil  to  claim  eommi.'.'ion  from  him  in  respect  of  a  trarle  m  real 
estate  if  the  rt'al  estate  i'  to  the  knowU'dgt'  of  the  broker  covered 
liy  an  unexpired  exclusive  listing  agreement  with  another 
broker. 

(3)  Kvery  person  signing  a  listing  agreement  or  an  agreement 
for  sale  or  rental  of  real  estate  shall  state  with  his  signature  the 
date  upon  which  the  signature  wiis  actually  affixed. 


(iii)  NOTE:  The  provisions  reproduced  above  are  merely  a  threshold 
requirement  which  must  be  met  before  an  agent  is  entitled  to  bring  an  action. 
Thereafter,  the  question  of  the  agent's  entitlement  will  depend  upon 
the  terms  of  the  agent-vendor  contract,  the  construction  of  those  terms, 
and  consideration  of  whether  or  not  the  agent  has  produced  the  state 
of  affairs  required  by  the  terms  (so  construed)  before  commission  is 
payable.  The  vendor  may  have  agreed  to  pay  a  commission,  "on  any  sale 
effected  by  or  through"  the  agent;  "upon  [the  agent's]  procuring  an 
offer  in  writing";  or  in  some  other  like  situation:  the  variety  of 
"commission-triggering"  clauses  in  common  use  is  great.  Questions 
about  the  effectiveness  of  any  of  these  clauses  typically  arise  in  one 
of  two  situations:  the  agent  presents  what  he  conceives  to  be  a  favourable 
offer  to  purchase  signed  by  a  purchaser  "ready  willing  and  able"  to 
complete  the  transaction,  and  the  vendor  refuses  to  accept  the  offer;  or 
after  the  vendor's  acceptance,  the  transaction  between  vendor  and  pur¬ 
chaser  is  not  completed  (because  of  vendor's  default,  purchaser's 
default,  mutual  rescission,  failure  of  some  condition  or  some  other 
reason) .  The  approach  of  the  courts  in  their  consideration  of  "triggering 
clauses"  in  such  situations  is  explored  in  the  cases  below. 


i 
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QUESTIONS: 
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1.  Are  Township  of  Nelson  and  Ridout  distinguishable? 

2.  To  what  extent  are  the  views  of  Denning,  L.J.  in  Dennis  Reed 
(pp .  96  to  99  above)  "the  law"  in  Ontario?  Would  express 

acceptance  of  those  views  be  desirable? 


3.  (a)  George  gave  an  exclusive  listing  of  his  property  to  the 

F.B.  Knight  Real  Estate  Agency.  The  form  signed  was  exactly 
similar  to  the  one  reproduced  at  p .  81  above.  Knight  intro¬ 
duced  Jean  to  George,  and  Jean  signed  an  offer  to  purchase  on 
the  standard  Toronto  Real  Estate  Board  form  (see  p.  8  above). 
The  offer  was  accepted  by  George.  Consider  Knight's  right  to 
commission  in  the  following  situations: 

(i)  The  agreement  was  subject  to  a  condition  precedent  which 
was  never  fulfilled  and  George  and  Jean  both  agreed  they 
had  "no  deal". 

(ii)  Jean  wrongfully  refused  to  close  the  transaction. 

(aa)  George  can  sue  for  specific  performance  if  he  chooses. 

(bb)  For  some  reason  (e.g.  delay),  George  can  no  longer  sue 
for  specific  performance. 

(iii)  George  wrongfully  refuses  to  close  the  transaction.  Jean 
feels  that  the  original  agreement  now  appears  to  be  un¬ 
favourable,  and  is  content  to  accept  the  return  of  her 
deposit  and  to  forego  any  further  rights  that  she  may  have. 

(b)  George  comes  to  you  before  accepting  Jean's  offer.  What 
advice  do  you  give  him. 


NOTE: 


Difficulties  arise  frequently  when  vendors  and  purchasers  introduced 
by  an  agent  attempt  to  evade  agreements  to  pay  the  agent's  commission, 
or,  more  innocently,  complete  their  negotiations  at  a  time  after  the 
listing  agreement  has  expired.  The  rights  of  the  parties  in  such  cases 
are  considered  in  the  next  case: 
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NOTE; 


Cash  V.  George  Dundas  Realty  Ltd,  (referred  to  in  Rooke) ,  was 
affirmed  by -the  Supreme  Court  of  Canada:  (1976),  59  D.L.R.  (3d)  605 
(S.C.C.)-  There,  the  question  was  whether  or  not  an  agent  who  had 
introduced  the  parties,  had  been  present  at  the  discussion  of  a  draft 
agreement,  and  had  carried  drafts  between  the  parties,  had  "obtained 
an  offer"  when  the  parties  later  met  together  with  their  lawyers  and  in 
the  absence  of  the  agent,  negotiated  changes  and  signed  an  agreement 
of  purchase  and  sale.  The  court  considered  that  it  must "look  in  a 
practical  way  for  the  meaning  intended  by  the  legislature  [in  s.  34(b)]." 
The  agent  could  not  succeed  if  he  had  been  only  an  instrumentality  con¬ 
cerned  at  some  pre-contract  stage  with  the  mere  introduction  of  the 
parties.  But  where  the  agent  continues  to  remain  intimately  involved 
in  negotiations  it  is  unnecessary  for  him  to  show  that  no  negotiations 
or  amendments  took  place  in  his  absence.  The  agent  in  Cash  had  done 
"enough"  and  was  entitled  to  its  commission. 


QUESTION: 

V  gave  an  open  listing  of  his  property  to  two  real  estate  agents. 
The  property  was  sold  to  P.  Each  agent  claims  that  he  was  the 
effective  cause  of  the  sale,  and  each  claims  a  commission.  V  admits 
liability  for  one  commission.  Is  it  possible  for  V  to  be  liable  to 
more  than  one  agent? 


See  Kosmenko  v.  Mason  §  Hosie  Ltd.,  [1955]  3  D.L.R.  256  (Sask. 
Q.B.);  Collette  v.  Olsechuk  and  Gutnik  (1958),  16  D.L.R.  (2d)  563 
(Man.  Q.B.);  McLean  v.  Juszkiewicz  (1962),  40  W.W.R.  378  (S.C.  Alta.). 


(e)  Standards  of  Conduct  Required  of  the  Agent 

(i)  The  standards  of  performance  required  of  real  estate  agents 
are,  in  the  first  instance,  those  established  by  the  general  common 
law  of  tort  and  contract.  However,  the  agent  is  normally  held  to 
be  a  fiduciary  agent  of  at  least  one  of  the  parties  and  extra  require¬ 
ments  of  good  faith  dealing  are  superimposed  on  these  general  obligations 

The  standard  forms  of  agreement  of  purchase  and  sale  describe  the 
agent  as  agent  of  the  vendor.  This  accords  with  general  understanding 
and  with  the  facts,  when  a  vendor  engages  an  agent  to  seek  out  purchasers 
However,  this  usual  arrangement  is  sometimes  qualified.  Although  an 
agent  may  list  the  vendor's  property,  another  agent,  originally  contacted 
by  the  purchaser  and  who  has  had  extensive  dealings  with  the  purchaser 
may  be  the  selling  agent.  This  is  particularly  so  where  property  is 
listed  on  MLS.  Even  the  best  agencies  sell  only  about  50%  of  the 
properties  they  put  onto  MLS.  Is  it  appropriate  to  regard  a  selling 
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agent  as  a  fiduciary  of  the  vendor  when  the  agent  has  spent  much 
time  with  the  purchaser  showing  the  purchaser  many  properties,  and 
only  sees  the  vendor  (essentially)  once  when  the  purchaser  is  directed 
to  this  MLS  listing  and  decides  to  buy  the  property.  Is  it 
appropriate  to  see  the  agent  as  the  vendor's  fiduciary  where  the  agent 
has  been  engaged  to  "assemble"  property  (approach  several  vendors  and 
buy  all  the  properties  so  that  a  large  plot  can  be  under  one  ownership)? 
To  characterize  the  vendor-agent-vendor  relationship  in  this  way  seems 
a  perversion  of  fact.  The  agent,  if  a  "close  and  trusted  associate" 
of  anyone,  is  that  of  the  purchaser. 

In  the  ordinary  course,  however,  the  agent  is  regarded  as 
agent  for  the  vendor,  and  important  consequences  (described  below) 
follow.  Many  experienced  agents  regard  the  purchaser  as  "their 
client".  See  for  instance  the  judicial  recognition  of  this 
"problem"  in  D'Atri  v.  Chiliott  (1975),  7  O.R.  (2d)  249,  in  which 
Galligan  J. ,  noted: 

"It  was  interesting  to  hear  both  [agents]  refer  to 
persons  who  might  be  prospective  purchasers  as  their 
'clients'.  The  reference  to  a  prospective  purchaser 
as  a  client  indicates  to  me  a  serious  misconception  on  the 
part  of  a  real  estate  agent  of  his  duties  toward  the 
vendor  who  has  hired  him  and  who  is  responsible  to  pay 
him.  If  the  word  client  is  an  appropriate  one  to  be 
used  in  such  circumstances,  it  is  obvious  that  a  real 
estate  agent's  client  is  the  vendor  who  has  signed  the 
listing  agreement."  (at  p.  254) 


Is  it  proper  to  treat  the  agent  as  generally  the  fiduciary  of 
the  vendor?  An  important  bit  of  information  might  be  data  about  what 
purchasers  think.  Most  agents  and  lawyers  suggest  that  purchasers 
believe  that  the  agent  is  "their  agent". 

On  the  other  hand,  is  it  appropriate  to  regard  the  agent  as  agent 
of  anyone?  Recall  the  delicate  situation  in  which  the  agent  usually 
finds  himself.  The  property  is  listed  by  the  vendor  who  may  disclose 
confidential  information  and  who  wants  a  high  price.  The  agent  may 
"pick  up"  a  purchaser  and  stay  with  him  over  the  course  of  seeing  many 
properties;  the  agent  may  learn  confidences  of  the  purchaser  who,  of  course  wants 
to  pay  a  low  price.  But  as  well,  the  agent  has  his  own  interest  to  mind; 
loosely  speaking,  if  there  is  no  sale,  there  is  no  commission  and  the 
agent  is  working  gratuitously. 

As  you  read  the  cases  that  follow,  consider  whether  these  concerns 
have  been  acknowledged  adequately  in  the  judicial  and  statutory  responses 
to  the  problems  that  arise. 


of  the  business".  The  only  sum  that  could  be  awarded  in  respect  of 
the  "business  loss"  was  the  value  of  the  purchase  money  until  the  land 
was  resold:  however  interest  on  the  unpaid  purchase  money  was  a  fair 
measure  of  this  loss.] 


NOTE  : 


When  the  expectations  of  vendors  are  disappointed,  the  real 
estate  agent  is  often  regarded  as  a  means  of  relieving  the  disappointment. 
Vendors  can  withhold  any  balance  of  commission  owing  (so  long  as 
the  effect  of  the  clause  in  the  standard  form  agreements  of  purchase 
and  sale  that  irrevocably  authorizes  the  vendor's  lawyer  to  pay  the 
balance  of  the  commission  from  the  proceeds  of  closing  can  be  overcome), 
or  can  sue  to  recover  commissions  paid  or  in  respect  of  additional 
damages  suffered. 

Recently,  agents  seem  to  have  been  subjected  to  a  veritable 
explosion  of  claims  grounded  upon  the  incompetent  performance  of  services 
to  the  vendor.  In  Paul  S.  Starr  ^  Co.  Ltd,  v.  Watson,  [1973]  1  O.R. 

148  (C.A.)  the  agent  was  held  disentitled  to  his  commission  when  a 
transaction  failed  to  close  because  the  vendors'  and  purchasers'  lawyers 
(reasonably)  took  different  views  of  the  effect  of  an  ambiguously  worded 
clause  in  the  agreement  of  purchase  and  sale.  It  was  not  clear  that  the 
agent  had  drafted  the  clause  (although  it  is  possible  that  he  had) :  but 
if  he  had  not  fallen  below  the  required  standard  by  drafting  ambiguously, 
he  had  done  so  by  failing  to  draw  to  the  attention  of  the  vendor  that 
the  provision  was  either  ambiguous  or  contrary  to  the  vendor's  listing 
instructions.  In  either  case,  the  agent  had  been  negligent  and  could  not 
claim  a  commission. 

In  Howse  v.  Priagula  (1978),  16  O.R.  (2d)  540  (Co.  Ct . )  the  real 
estate  agent  knew,  but  failed  to  disclose  to  the  vendor,  that  the 
purchaser  (whom  the  agent  believed  to  be  a  wealthy  businessman  in  Canada) 
did  not  have  sufficient  funds  in  Canada  to  complete  the  transaction.  The 
agent  knew  that  the  purchaser  was  awaiting  a  transfer  of  funds  from  the 
Philippines;  knew  that  an  authoritarian  government  was  installed  there, 
and  knew  that  foreign  monetary  controls  create  a  possibility  of  delay 
in  the  transfer  of  foreign  funds.  However,  the  agent  believed  the 
purchaser's  assurance  that  the  money  would  arrive  in  time  for  the  closing, 
and  said  nothing  to  the  vendor  because  "he  wasn't  asked".  When  the  funds 
did  not  arrive  and  the  closing  proved  abortive,  the  vendors  sued  the  agent 
successfully.  It  was  part  of  the  agent's  duty  to  inform  the  vendor  about 
any  known  financial  inadequacies  of  the  purchaser  (expert  evidence  of  the 
customary  practice  of  agents  in  the  vicinity  supported  the  existence  of 
a  duty  "to  tell  not  half  a  story  but  the  whole  story".  The  argument  that 
the  agent  was  not  the  vendor's  agent  until  after  the  execution  of  the 
agreement  of  purchase  and  sale,  was  rejected:  "this  narrow  approach  [was] 
wholly  unacceptable  to  the  Court".  Thus  where  it  was  shown  that  the 
vendor  would  not  have  accepted  the  offer  had  he  known  the  truth  about  the 


purchaser's  financial  condition,  the  agent  was  liable  for  damages  conse¬ 
quent  upon  the  abortive  conclusion  of  the  deal. 

Finally,  the  decision  of  Goff,  J.  in  Kennedy  v.  Hall,  Pain  and 
Foster  (1976),  239  E.G.  355  (High  Ct . )  (see  comment.  Brazier,  Estate 
Agents  in  a  Dilemma,  (1977)  41  The  Conveyancer  233),  suggests  a  po¬ 
tential  ly-ominous  source  of  agents'  liability.  The  agents  advised  the 
vendor  concerning  the  price  which  he  could  expect  to  be  offered  for 
his  home.  On  the  strength  of  this  advice,  the  vendor  listed  his 
property  with  the  agents  and  agreed  to  purchase  other  expensive  property. 
A  dramatic  slide  in  property  values  occurred,  and  the  property. in  respect 
of  which  the  agents  advised  that  "a  reasonable  asking  price"  was 
;^100,000  eventually  sold  for  only >^36, 000.  The  agents  were  held  liable 
for;^40,000  in  damages,  the  amount  of  the  vendor's  aggregate  loss  in 
selling  his  old  house  and  buying  and  reselling  a  new  one.  The  agents 
owed  a  duty  of  care  to  the  vendor.  The  duty  arose  from  the  listing 
agreement  between  the  parties  even  though  that  agreement  had  been  con¬ 
cluded  after  the  advice  about  asking  price  had  been  given.  Although 
expert  evidence  conflicted  and  justified  widely  divergent  views  about 
the  value  of  the  old  property,  the  agent  was  held  to  have  performed  below 
the  standard  required  in  giving  an  in-fact  erroneous  opinion.  [A  small 
number  of  similar  decisions  seem  to  have  been  rendered  in  cases  against 
real  estate  agents  in  British  Columbia:  to  date,  these  cases  have  not 
been  reported.] 


(iv)  This  section  considers  the  recently-expanding  liability  of  real 
estate  agents  to  third  parties  and  particularly  to  purchasers. 


Bango  V.  Holt  et  al .  (1972),  21  D.L.R.  (3d)  66  (B.C.S.C.);  [1971]  5 
W.W.R.  (522). 

[The  Holts  listed  property  for  sale  through  Ko,  a  salesman  working  for 
the  defendant  real  estate  broker.  The  plaintiff-purchaser,  Bango, 
wanted  to  acquire  revenue-producing  property.  He  intended  to  make  a 
modest  down  payment  and  to  pay  the  balance  through  revenue  from 
rentals.  In  addition,  he  wanted  to  acquire  accommodation  for  himself. 

He  contacted  Mrs.  Krostrewski,  a  saleswoman  working  for  the  defendant  broker. 
Krostrewski  showed  Bango  a  listing  of  the  Holt  property.  The  property 
was  shown  to  be  zoned,  "Expired  duplex  permit  renewable.  Also 
potential  commercial  zone".  Bango  and  Krostrewski  inspected  the  Holt 
property  in  the  presence  of  the  Holts.  Bango  bought  the  property  and 
took  possession.  He  then  discovered  that  the  expired  duplex  permit  was 
not  renewable  and  sued  the  vendors  for  damages  for  fraudulent  misrepre¬ 
sentation,  and  alternatively  for  damages  resulting  from  the  negligent 
misrepresentations  of  the  vendors  and  of  the  defendant  real  estate 
company.  The  Holts  were  found  liable  for  fraudulent  misrepresentation. 

The  excerpt  below  considers  the  alternative  claim.] 


[For  a  more  recent  illustration,  see:  Day  v.  Caleb  (1975),  5  O.R. 
(2dl  461  (HighCt.).] 


NOTE:  The  trust  fund  provisions  have  generally  worked  well  to  protect 
all  parties  to  a  transaction.  Agents  sometimes  complain  however,  that 
they  are  forced  to  make  difficult  decisions  in  cases  where  the  deal 
proves  abortive.  The  purchaser  claims  that  the  vendor  breached  the 
agreement  and  that  the  purchaser  is  entitled  to  have  his  money  back: 
the  vendor  claims  that  it  is  all  the  fault  of  the  purchaser  and  that 
the  deposit  has  been  forfeited  and  ought  to  be  paid  over  to  the  vendor. 
The  agent  has  the  money  and  can  incur  civil  liability  if  he  pays  the 

wrong  person.  As  well,  he  is  trustee  of  the  funds  and  is  guilty  of  a 

breach  of  trust  if  he  pays  the  wrong  person.  He  will  also  be  contra¬ 
vening  the  Act  if  he  pays  other  than  "in  accordance  with  the  terms  of 

the  trust"  and  he  is  subject  to  the  penalties  imposed  by  the  Act  and 

disciplinary  action  possibly  affecting  his  registration  under  the  Act. 
Also,  the  agent  is  not  quite  neutral  in  the  dispute  -  he  is  somebody*  s 
agent  and,  of  course,  owes  fiduciary  duties  to  that  person. 

You  needn't  have  too  much  sympathy  for  the  agent.  He  can  always 
avoid  the  problem  in  the  first  place  by  having  the  deposit  paid 
directly  to  the  vendor,  rather  than  to  the  agent.  Agents  claim  they 
are  providing  a  service  to  the  parties  by  holding  the  deposit  pending 
closing.  Does  the  clause  in  the  T.R.E.B.  agreement  dealing  with  what 
is  to  happen  to  the  deposit  give  you  any  clue  as  to  why  agents  perform 
this  "service"?  In  practice,  in  cases  of  disputed  claims  to  the 
deposit,  agents  will  usually  require  written  directions  of  both 
parties  before  they  will  pay  out  to  either.  The  option  of  payment 
into  Court  exists  as  well. 


NOTE: 


As  might  have  been  implied  above,  an  agent  may  find  himself  holding 
funds  in  his  trust  account  for  a  substantial  period  of  time.  What 
happens  to  any  interest  that  accrues  on  the  funds  during  that  time? 
Ordinarily,  the  agent  will  keep  it  since  neither  party  nor  their  lawyers 
thinks  to  ask  for  it.  The  rule  of  practice  for  one  large  agency  is  that 
if  asked  for,  the  interest  will  be  paid  to  whomever  is  entitled  to  the 
deposit  itself,  so  long  as  interest  is  attributable  to  that  sum.  (This 
is  not  always  the  case  since  if  the  money  is  in  a  bank  trust  account 
for  less  than  one  month  and  the  bank  credits  interest  on  the  lowest 
monthly  balance,  no  interest  will  have  been  earned  on  the  particular 
fund.)  In  other  words,  if  a  deposit  did  in  fact  earn  interest  and  if 
the  interest  is  asked  for,  it  will  be  paid  over. 

It  can  be  argued  that  this  rule  of  practice  is  unnecessarily 
generous  and  that  agents  are  entitled  to  retain  for  themselves  any 
interest  earned  on  deposit  trust  accounts.  The  only  case  authority 
directly  on  point  is  the  English  decision  in  Potters  v.  Loppert,  [1973] 

1  All  E.R.  658,  which  was  a  test  case  financed  by  an  agent's  association. 
The  Court  held  that  the  agent  receives  the  deposit  as  "stakeholder", 
but  that  such  capacity  is  not  of  itself  determinative  of  who  is  entitled 
to  the  interest.  It  was  all  said  to  depend  upon  whether  the  agent 
receives  the  deposit  in  trust  or  merely  with  a  quasi-contractual 
liability  to  pay  it  to  the  party  entitled.  In  Potters ,  the  agent's 
agreement  stated  that  the  agent  agreed  to  hold  the  deposit  "as  stake¬ 
holder"  and  the  Court  held  that  the  liability  to  pay  over  was  only 
quasi-contractual.  The  money  belonged  to  the  agent  who  could  do  with 
it  what  he  liked--including  investing  it  and  retaining  the  profits. 

His  only  duty  in  respect  of  the  money  was  to  pay  over  an  equivalent 
amount  at  the  appropriate  time.  The  agent  was  therefore  entitled  to 
the  interest. 

In  Ontario,  the  position  is  different  since  the  effect  of  s.  31 
of  The  Real  Estate  and  Business  Brokers  Act  is  that  deposit  money  paid 
to  an  agent  is  paid  "in  trust".  But  even  if  the  agent  receives  and 
holds  the  money  "in  trust",  the  case  is  not  conclusive  against  the 
agent's  retaining  the  interest.  A  trustee  is  entitled  to  reasonable 
remuneration  for  his  services  (s.  62  of  The  Trustee  Act  R.S.O.  1970, 
c.  470).  (Section  1 (Q)  of  that  Act  would  appear  to  include  the  real 
estate  agent's  deposit  trust  as  a  type  of  trust  within  the  scope  of 
The  Trustee  Act) .  There  is,  as  well,  a  series  of  English  cases 
(culminating  with  Burt  v.  Claude  Cousins,  [1971]  2  All  E.R.  611  (C.A.) 
and  Barrington  v.  Lee,  [1971]  3  All  E.R.  1231  (C.A.)),  which  suggest 
that  a  stakeholder  is  entitled  to  a  reasonable  fee  for  holding  the 
stake,  and  that  the  reasonable  fee  could  well  be  the  accrued  interest. 

In  Potters ,  the  Court  held  that  persons  holding  either  merely  with 
quasi-contractual  liability  or  as  trustees,  could  equally  be  included 
within  the  category  of  "stakeholder"  so  that  an  Ontario  agent  may  be 
entitled  to  the  interest  on  the  Burt -Barrington  theory. 
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Chapter  IV 


CONDITIONAL  CONTRACTS 

(a)  Introduction 

Very  frequently  agreements  of  purchase  and  sale  contain  "conditions". 
Conditions  may  be  included  in  the  agreement  to  deal  with  any  of  a  great 
number  of  contingencies.  For  instance,  a  purchaser  may  agree  to  buy  a 
house  only  upon  condition  that  his  present  house  can  be  resold  before 
the  (new  purchase)  closing  date;  he  may  agree  to  buy  development  property 
only  upon  condition  that  he  can  purchase  adjoining  property,  that  he 
can  obtain  suitable  financing  or  that  the  development  desired  will  be 
permitted  by  municipal,  provincial  and  federal  officials.  An  offer  to 
purchase  is  sometimes  required  to  be  conditional:  for  instance,  "where 
land  to  which  s.  29  of  The  Planning  Act,  R.S.O.  1970,  c.  349  applies 
is  being  purchased,  the  agreement  of  purchase  and  sale  will  create  no 
interest  in  the  land  unless  the  agreement  is  entered  into  "subject  to 
the  express  condition  contained  therein  that  such  agreement  is  to  be 
effective  only  if  the  provisions  of  [s.  29]  are  complied  with*.  [S.  29 
is  considered  in  detail  in  Chapter  IX  below.] 

An  offer  to  purchase  subject  to  any  such  condition  will  not  be  as 
attractive  to  a  vendor  as  an  unconditional  offer.  His  property  will  be 
off  the  market  pending  the  determination  of  whether  or  not  the  condition 
will  be  fulfilled,  and  although  he  may  have  made  plans  on  the  assumption 
that  the  deal  will  go  through,  he  may  discover  at  the  eleventh  hour  that 
his  plans  will  be  frustrated  and  that  his  property  has  not  been  sold. 

A  vendor  may  therefore  exact  a  higher  price  for  a  conditional  offer,  or 
include  provisions  to  protect  himself  in  the  event  that  a  better  offer 
is  presented.  He  may  put  a  limit  on  the  time  period  during  which  the 
offer  remains  conditional:  he  may  require  the  purchaser  to  declare  the 
offer  unconditional  within  (say)  48  hours  after  the  vendor  is  presented 
with  a  bona  fide  offer  to  purchase  by  another  purchaser.  Such  matters  are 
often  the  subject  of  negotiation  between  the  parties  (or  their  lawyers). 

Despite  the  frequency  with  which  land  purchase  contracts  contain 
conditions,  the  law  in  this  area  is  complicated  and  confused.  Tlie 
problem  usually  arises  as  some  variation  of  the  following  example.  An 
agreement  of  purchase  and  sale  is  simply  stated  to  be  "conditional  on 
(say)  the  property's  being  rezoned  to  permit  an  apartment  building  con¬ 
taining  10  suites  on  or  before  the  date  of  closing".  The  purchaser 
takes  steps  to  have  the  municipality  rezone  the  property.  Near  the  date 
of  closing  it  appears  that  the  property  will  be  rezoned,  but  that 
the  rezoning  will  not  be  achieved  before  the  closing  date.  [Alternatively, 
the  property  increases  greatly  in  value,  so  that  rezoned  or  not,  the 
purchaser  has  made  a  good  deal.]  The  purchaser  then  informs  the  vendor 
that  he  will  take  the  property  despite  the  failure  to  obtain  the 
desired  rezoning.  He  is  often  said  to  have  "waived"  the  condition.  The 
vendor  wants  to  keep  the  property  and  seeks  to  rely  on  the  "failure  of 
the  condition"  to  excuse  himself  from  performing  the  contract  by  conveying 
the  property.  Can  the  purchaser  compel  completion  or  can  the  vendor 
escape? 


Problems  commonly  arise  in  two  other  settings.  First,  the  agreement 
requires  the  purchaser  to  attempt  to  secure  the  necessary  rezoning. 

The  purchaser  makes  only  half-hearted  attempts  to  fulfill  the  condition, 
then  tries  to  escape  from  the  deal  on  the  basis  that  the  zoning  has  not 
been  changed.  Alternatively,  the  vendor  is  obliged  (by  contract  or 
otherwise)  to  secure  the  rezoning,  does  not  exert  strenuous  efforts  to 
obtain  it  and  he  tries  to  declare  the  deal  at  an  end  [or  to  offer  to 
complete  only  if  the  purchaser  is  prepared  to  be  satisfied  with  the 
present  zoning.]  IVhat  are  the  rights  of  the  parties  in  such  circumstances? 

The  answers, to  these  questions,  according  to  some  Courts,  turn  on 
the  classification  of  the  condition  by  the  Court.  The  law  now  purports 
to  be  that  while  a  "true  condition  precedent"  may  not  be  waived  uni¬ 
laterally  by  a  party  unless  there  is  express  provision  for  such  waiver 
(Barnett  v.  Harrison)  other  conditions  may  be  waived.  In  either  case, 
a  party  seeking  to  escape  from  contractual  duties  because  of  the  non- 
fulfilment  of  the  condition,  may  be  required  to  have  made  good  faith 
attempts  at  fulfilment  before  he  can  rely  on  the  failure  of  the  condition. 

The  first  cases  in  this  Chapter  deal  with  the  problems  of  the  good 
faith  that  must  be  demonstrated  by  parties  seeking  to  rely  on  the  non- 
fulfilment  of  conditions  as  grounds  of  escape  from  their  contracrs.  The 
later  cases  illustrate  the  Courts'  approaches  to  the  questions  of  how 
conditions  are  to  be  classified  and  the  often  draconic  consequences  of 
the  characterization.  Finally,  we  stop  the  dissection  process  to  consider 
problems  facing  the  practitioner:  in  the  present  state  of  the  law,  how 
can  a  lawyer  assure  that  his  client's  interests  are  adequately  protected? 

Throughout  this  Chapter,  several  points  ought  to  be  remembered. 

We  are  dealing  with  contracts  and  the  interpretation  of  contracts.  We 
ought  to  be  giving  to  these  contracts  an  interpretation  which  accords 
with  the  reasonable  expectations  of  the  parties  and  which  gives  a 
practical,  businesslike,  and  just  result,  if  possible.  [Can  you  explain 
why?  Or  can  you  explain  why  not?]  Moreover,  however  much  Judges  may 
not  like  it,  land  sales  contracts  are  not  always  drafted  by  lawyers.  In 
fact,  they  seldom  are.  Judges  may  be  right  in  assuming  that  however 
"surprising"  the  law  may  be,  lawyers  will  be  able  to  draft  contracts 
which  yield  desired  results.  But  when  the  vast  majority  of  land  con¬ 
tracts  are  drawn  by  the  parties  themselves  or  by  real  estate  agents  on 
their  behalf,  should  not  "legal  logic"  bend?  If  parties  sit  down  and 
write  out  a  solemn  form,  should  Courts  conclude  quickly  that  there  is 
no  contract?  If  the  parties  know  what  their  contract  means,  should  the 
Court  not  require  compelling  reasons  before  refusing  to  effectuate  that 
meaning? 

As  you  read  the  materials  in  this  Chapter,  consider  how  well  the 
Courts  have  acknowledged  such  concerns. 
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Chapter  V 


DESCRIPTION  OF  THE  LAND 


Problems  concerning  the  legal  description  of  land  can  arise  at 
two  stages  of  a  real  estate  transaction.  After  the  agreement  of  purchase 
and  sale  has  been  signed,  the  parties  may  disagree  about  what  is  supposed 
to  be  sold:  has  the  vendor  contracted  to  sell  ten  acres  of  land,  or 
merely  the  particular  parcel  of  land  which  was  viewed  by  the  parties? 

Has  he  agreed  to  sell  all  of  the  plot,  or  merely  back  to  a  f^nce  line? 
These  are  questions  about  the  interpretation  of  contracts  (although 
courts  and  commentators  have  not  universally  recognized  this  fact) : 
they  are  considered  in  the  materials  in  this  Chapter. 

Problems  arise  at  a  different  level  as  well;  when  there  is  no 
doubt  about  what  purchaser  and  vendor  have  agreed  to  buy  and  sell,  but 
the  vendor  is  not  able  to  convey  the  land  or  interest  agreed  upon  to 
the  purchaser.  The  resolution  of  these  issues  can  be  discussed  more 
conveniently  as  part  of  a  more  general  consideration  of  the  remedies 
available  to  innocent  parties  to  real  estate  transactions,  and  con¬ 
sideration  of  them  is  therefore  deferred  to  Chapter  XXIII,  below). 

Legal  descriptions  are  also  considered  in  Chapter  XIII,  below, 
which  explores  problems  relating  to  the  physical  location  of  property 
from  survey  monuments  and  written  documents. 

NOTE  AND  QUESTIONS: 

The  issues  to  be  considered  in  the  present  Chapter  are  raised  by 
the  following  questions: 

1.  Charles  agreed  to  purchase  property  from  Albert.  The  description 
in  the  agreement  to  purchase  was  as  follows: 

80  Alexandra  Blvd.,  having  a  frontage  of  about  60  feet  more 
or  less,  by  a  depth  of  about  160  feet  more  or  less  being  lot 
number  8  according  to  Plan  No.  814  ... 

A  survey  has  revealed  that  lot  8  has  a  frontage  of  only  40  feet, 
and  a  depth  of  160  feet.  Can  Charles  object?  What  additional 
facts  would  help  you  to  answer  this  question? 


2.  How  would  you  re-draft  the  clause  in  Question  1  to  avoid  any 
difficulty . 

(a)  assuming  that  you  are  Albert? 

(b)  assuming  that  you  were  acting  for  Charles? 
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Chapter  VI 

THE  EFFECT  OF  THE  AGREEMENT  -  THE  RISK  OF  CHANGE 


(a)  Introduction 


A  period  of  some  four  to  six  weeks  usually  intervenes  between  the 
time  an  agreement  of  purchase  and  sale  is  signed,  and  the  date  of 
closing.  In  complex  transactions,  the  waiting  period  can  be  three  or 
four  years,  or  even  longer.  The  materials  in  this  Chapter  illustrate 
some  of  the  difficulties  that  can  arise  during  the  period,  and  show 
how  the  Courts  have  approached  the  task  of  sorting  out  the  problems 
that  ensue.  Throughout  the  Chapter,  consider  whether  or  not  the  law 
has  evolved  appropriate  means  of  reaching  just  solutions  in  these 
cases,  and  if  it  has  not,  how  it  could  do  better. 

The  Chapter  is  divided  into  four  sections.  The  first  considers 
the  nature  of  the  legal  relationship  generally  seen  to  govern  vendors 
and  purchasers  pending  closing.  The  second  illustrates  how  this 
relationship  has  been  used  to  determine  who  bears  the  risk  of 
[physical)  loss  of,  or  damage  to  the  property  pending  closing.  The 
third  considers  some  insurance  problems  that  can  arise  when  a  transfer 
of  ownership  is  contemplated;  and  the  fourth  considers  the  question  of 
who  bears  the  risk  of  a  diminution  in  the  value  of  the  property  caused 
by  planning  legislation  that  becomes  effective  pending  closing. 

The  materials  in  the  fourth  section  present  more  modern  examples 
of  the  problems  described  in  the  second  section:  nevertheless  there 
are  good  reasons  for  separating  the  sections:  the  insurance  materials 
(in  the  third  section)  are  best  considered  in  the  context  of  the  second 
section  alone;  the  problems  presented  in  the  fourth  section  are  generally 
more  difficult  and  less  amenable  to  any  sort  of  satisfying  resolution 
than  are  those  in  the  second  section;  and  the  last  case  in  the  fourth 
section  is  somewhat  unique,  and  serves  as  an  interesting  bridge  to 
the  discussion  of  the  protection  of  purchasers  against  physical  defects 
in  housing  a  topic  considered  in  detail  in  the  next  chapter,  VII. 


(b)  Equitable  Conversion 

Lysaght  v.  Edwards  (1876),  2  Ch.  D.  499 
Jessel,  M.R. (at  506): 


It  appears  to  me  that  the  effect  of 
a  contract  for  sale  has  been  settled  for  more  than  two  centuries; 
certainly  it  was  completely  settled  before  the  time  of  Lord  Hard- 
icicke,  who  speaks  of  the  settled  doctrine  of  the  Court  as  to  it. 
^^’hat  is  that  doctrine  ?  It  is  that  the  moment  you  have  a  valid 
contract  for  sale  the  vendor  becomes  in  equity  a  trustee  for  the 
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Chapter  VII 


PHYSICAL  DEFECTS 


(a)  Introduction : 

This  Chapter  considers  the  nature  and  extent  of  the  purchaser's 
protection  against  physical  defects.  [The  remedies  available  to  the 
purchaser  when  these  obligations  are  not  fulfilled  are  considered 
later  (Part  III,  below).]  The  phrase  "physical  defects"  is, 
admittedly,  rather  cryptic  and  not  legal.  Hopefully,  it  will  become 
self-explanatory  once  several  examples  are  given;  it  is  intended  to 
denote  such  problems  as  cracked  walls,  rotten  rafters,  sunken  floors, 
and  leaky  roofs  or  basements. 

Physical  quality  may  be,  and  sometimes  is,  the  subject  of  express 
provisions  in  an  agreement.  If  so,  then  to  this  extent  the  nature  and 
extent  of  the  vendor's  obligations  are  settled.  Also,  physical  quality 
may  be  the  subject  of  representations  by  the  vendor.  If  it  is,  and 
if  the  purchaser  relies  on  these  representations,  he  may  back  out 
before  closing,  (that  is,  before  the  contract  has  been  executed). 
Therefore,  once  physical  quality  is  seriously  discussed  by  the  parties 
it  becomes  a  matter  for  careful  negotiation  and  drafting;  it  is  not  a 
particularly  difficult  or  unique  problem  of  legal  analysis.  These 
possibilities  of  specific  promises  and  representations  are  left  to 
your  imagination,  although  they  will  be  considered  again,  in  the 
materials  dealing  with  rights  after  closing  (Chapter  XXIV). 

The  more  difficult  problems  arise  where  physical  quality  is  not 
mentioned,  or  at  least  not  mentioned  seriously.  Consider  this 
simple  situation,  as  an  introduction  to  this  Chapter.  A  purchaser, 
after  entering  into  an  agreement  to  buy  a  house,  discovers  that  the 
rafters  supporting  the  roof  are  thoroughly  rotten.  There  are  no  pro¬ 
visions  in  the  agreement  concerning  physical  quality,  nor  were  any 
representations  made  by  the  vendor  during  the  negotiations.  The  vendor 
did  not  know  about  this  defect  nor  was  it  so  apparent  that  it  can  be 
said  he  should  have  known  about  it  simply  because  he  had  lived  in  the 
house.  Can  the  purchaser  object,  or  does  he  have  to  take  the  house  in 
its  present  condition?  He  is  very  likely  stuck  with  the  rotten  rafters 
(unless,  perhaps,  some  bizarre  facts  are  added.)  He  must  take  the 
house  the  way  it  is,  and  pay  the  full  purchase  price.  If  this  is 
correct,  do  you  think  the  result  is  sensible?  Is  there  any  acceptable 
alternative?  What  did  the  purchaser  agree  to  buy:  a  house?  a  sound 
house?  a  fee  simple?  What  kind  of  protection  should  be  given  to  the 
purchaser  of  a  new  house,  who  discovers  a  similar  "physical  defect"? 


Rf'ference  is  mado  to  BottomUy  v.  Bannister  in  Travers 
r.  Cloiin  .^trr  Cf)rp..  [19  17]  K.B.  71  at  p.  87  : 

Tho  Irarned  e.litors  of  this  work  [Clerk  and  I.indsoll,  9th  odd  seem 
to  think  that  tlie  case  of  niyttonili  y  v.  Bni'ni^U  r  since  tlie  decision 
in  c.  Sti  viuf^on  oiijjht  to  have  been  decided  ditTerently. 

Mr.  .lusiice  Ixdltd  in  Marsctih)-  >•.  (i.  Mnss(r’s  (hinifie,  2 
D.I.U.  (2d)  ISl,  [Id.'iG]  ('>.R.  d2H,  deals  with  the  duty  of 
the  repaiitr  of  an  autoniohiU'  to  a  person  otlu'r  thati  the 
<  iistoinrr.  This  is  analapnius  to  the  i)osition  of  a  manufacturer. 

It  is  cxiid  llial  tlie  alleKted  ^founds  for  the  distinction  be- 
t\ve«‘n  r.  alts  and  i  luittel  seem.s  to  l)e  the  sukK’'-^'- ion  that  there 
is  always  op{K)rtunity  for  inspection  and  pos.sibility  of  dis¬ 
covery  of  a  defect  in  realty  whereas  that  is  not  always  so  with 
a  chattel.  This,  in  my  opinion,  is  not  the  case  l>ecause  if  that 
is  th(>  p^round  for  the  rlistinction.  how  could  a  lavman  be 
expected  to  inspeit  the  hi'akes  of  his  autonn'liiie  attf?'  they 
had  been  repaired  by  a  Karap^-man? 

In  the  ('a-i'  .i‘  b.ir  no  inspection  aft(*r  th'  .  '  •  ’  •  ^  ei'ia 

ed  ((cdd  h'i\e  di'clii^eil  to  aiiyhoilc  the  dct'>  ■■'>**  •  i'e;;iii 

■,;ii  I’.i-  '.•■•'K  icplipi'litls'  done  I  .  t:-  '  ’  >11  d 

tie  (  'riieiate  defendants  who  kni'w  oi'  >ii<'id'!  ;  n 

lliat  \isitois  would  come  upon  the  premises  and  into  the 
kitchen  ami  1  think  tliey  owed  a  duty  to  them  not  to  expose 
such  people  to  this  danjfer. 

I  take  the  law  lo  oe  as  expi  e.ssed  by  Lord  Atkin  in  M’Alister 
{or  Donoghnr)  r.  Stevenson,  [19.32]  A.C.  562  at  p.  580: 

At  present  I  content  myself  with  pointinp:  out  tluit  in  Fntrlish  !.iw 
ih-  re  must  be,  and  is,  some  pfeneral  conceptic'n  of  relation^  eivin? 
rise  to  a  duty  of  care,  of  which  the  I'ai  ticular  cas.  s  found  in  the 
lieoks  are  but  instances.  The  liability  for  nepliyn-nc..  wlif-rher  you 
style  it  such  or  treat  it  as  in  other  systems  as  a  'pc-cies  of  “culpa,” 
is  no  doubt  based  upon  a  pfeneral  public  sentiment  <if  moral  wron^- 
doin^r  for  which  the  offender  must  pay.  But  acts  or  omissions 
which  any  moral  code  would  censure  cannot  in  a  pracn.al  world 
be  treate<l  so  as  to  prive  a  riptht  to  every  person  injuicd  l>y  them  to 
(kmand  relief.  In  this  way  rules  of  law  arise  which  Iim.t  the  ranp-e 
of  comi'lainants  and  the  e.xtent  of  their  i-eme.iy.  The  rule  that  you 
are  to  love  your  neighbour  becomes  in  law,  you  mu<t  n  U  injure 
your  neiphl>our;  and  the  lawyer’s  question.  Who  i'  my  neighbour? 
receives  a  restricted  reply.  You  must  take  reasonable  care  to  avoid 
acts  or  omissions  which  you  can  reasonably  forestH*  would  be  likely 
to  injure  your  neiphbour.  Who,  then,  in  law  is  my  neiphlmur?  The 
answer  seems  to  lx?  —  persons  who  are  so  closely  and  din.tly  af¬ 
fected  by  my  act  that  I  oupht  reasonably  to  have  them  m  con¬ 
templation  as  l>einp  so  affected  when  I  am  directing  my  mind  to  the 
acts  or  omissions  which  are  called  in  ([uestion. 

It  i.H  my  viow  that,  having  considc'Pt'd  the  facts  and  the 
•  •ases  and  the  pi’inciples  therein  set  out,  in  this  jiarticular  ease 
thert'  was  a  duty  ujwn  the  workman  to  take  such  reasonable 
e.iro  in  doing  the  work  that  no  injury  or  damage  would  be 
suffered  by  pt'rsons  who  might  reasonably  have  Ixi  ti  foreseen 
b>  such  workman  to  be  upon  the  premises  as  in  fact  the 
plaintiffs  in  t!iis  case  were  on  the  premises. . 

There  is  no  question  that  the  workman  wlio  actually  did 
the  work,  although  the  ccidence  did  not  show  his  exact  iden- 
tit\.  was  eithor  an  emplovee  of  th«'  cm-porate  defendants 
Mg  within  flit'  .if  ‘>r  tlieir  «'mplo\  inont  or  >om< - 

'■i  ho  would  tia\  t'  fi.  ill’  n.  Id  to  lie  an  agoiit  of  those  (or- 
■t..  (!('f('ndants,  and  ac  t  erdingl\-  tin'  corporate  defendants 
’’  '  i  It.dd  to  l)f  bald*'  flip  hw  neglig(‘nt  act. 


[The  Court  awarded  damages  against  the  builder  and 
the  vendor.] 


7  4  3 


NOTE; 


In  Canada,  the  exact  scope  of  the  protection  afforded  by  the 
theory  of  liability  espoused  in  Lock  remains  uncertain:  compare  the 
majority  and  minority  opinions  in  the  important  case  of  Rivtow  Marine 
V.  Wash.  Iron  Works,  [1974]  S.C.R.  1189;  and  see  Anns  v.  London 
Borough  of  Merton,  p.  below. 

Dramatic  extensions  of  liability  have  been  authorized  in  the 
United  States.  In  Schipper  v.  Levitt  and  Sons  Inc.  (1965),  207  A 
(2d)  314  (Sup.  Ct .  New  Jersey),  plaintiffs,  lessees  of  purchasers 
who  had  bought  a  new  house  from  the  defendant  (a  well-known  mass 
developer  of  homes  specializing  in  planned  communities),  sued  for 
damages  suffered  as  a  result  of  the  severe  scalding  received  by  the 
infant  (sixteen  months  old)  plaintiff  when  he  came  into  contact  with 
excessively  hot  water  drawn  from  the  faucet  in  the  bathroom  sink. 
Defendants  had  failed  to  instal  a  "mixing  valve"  in  the  water  heating 
unit  of  the  house  (although  such  installation  had  been  recommended 
by  the  manufacturer).  As  a  result,  water  dispensed  from  the  hot  water 
spiggot  was  extraordinarily  hot.  Defendants  had  incorporated  a  warning 
about  this  unusual  danger  in  their  homeowners  manual,  which  had  been 
distributed  to  the  purchasers  when  they  took  possession  of  the  house. 

Nevertheless,  the  defendants  were  held  liable  on  a  number  of 
grounds.  They  had  been  negligent  in  installing  this  model  of  water¬ 
heating  system  without  a  mixing  valve  and  with  inadequate  warning. 

This  liability  in  negligence  was  in  part  consequent  upon  their 
central  role  in  assembling  and  mastering  the  components  of  the  final 
product:  in  this  their  role  was  similar  to  that  of  auto  manufacturers 

and  they  could  be  liable  to  remote  users  similarly:  MacPherson  v. 

Buick  Motor  Co.  (1916),  217  N.Y.  382;  111  N.E.  1050  (C.A.y.  As  well, 
they  were  liable  on  strict  liability  -  implied  warranty  grounds.  Such 
liability  obviated  the  necessity  of  proving  negligence,  and  instead 
required  only  proof  of  the  existence  of  a  defect  at  the  date  of 
construction  and  sale,  and  a  showing  that  the  defect  proximately  caused 
the  injury.  "In  determining  whether  the  house  was  defective,  the 
test  admittedly  would  be  reasonableness  rather  than  perfection".  The 
Court  noted  that  similar  liability  had  been  imposed  upon  mass  producers 
of  automobiles  and  found  the  "pertinent  overriding  policy  considerations" 
to  be  similar  in  the  two  cases.  The  Court  noted  that  realty  purchasers 
rely  on  the  skill  of  developers  and  on  their  implied  representation 
that  the  house  will  be  reasonably  fit  for  habitation:  purchasers  have 
no  architects  or  professional  advisers  of  their  own;  no  real  competence 
to  inspect  on  their  own;  and  no  opportunities  to  obtain  meaningful  pro¬ 
tective  changes  in  conveyancing  documents.  Moreover,  the  Court  felt 
that  "the  public  interest  dictates  that  if  . . .  injury  does  result  from 
the  defective  construction,  its  cost  should  be  borne  by  the  responsible 
developer  who  created  the  danger  and  who  is  in  the  better  economic 
position  to  bear  the  loss  rather  than  the  injured  party  who  justifiably 
relied  on  the  developer's  skill  and  implied  representation." 

Constraints  of  space  prevent  reproduction  of  the  Court's  lengthy 
opinion,  but  the  interesting  and  expansive  discussion  contained  in  it  is 
well  worth  reading. 
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NOTE: 


Dutton  V.  Bognor  Regis  Urban  District  Council,  [1972]  2  W.L.R. 

299;  1  All  E.R.  462  (C.A.)  is  another  important  case  offering  a 
basis  for  liability  against  persons  or  organizations  who  have  inspected 
buildings  inadequately.  A  builder  constructed  a  house  on  the  site  of 
a  former  garbage  dump.  The  plans  had  been  approved  by  the  municipality 
and  its  employee  had  inspected  the  property  and  "passed"  the  con¬ 
struction  as  the  house  was  being  built.  Unfortunately,  the  foundations 
were  not  sufficiently  fortified  to  provide  adequate  support  on  such 
an  insubstantial  base.  The  house  exhibited  some  signs  of  structural 
inadequacy  during  the  short  tenure  of  its  first  purchaser:  the  first 
serious  signs,  and  the  detection  of  the  ultimate  source  of  the 
difficulties  occurred  during  the  tenure  of  the  second  owner,  the 
plaintiff,  who  sued  the  builder  and  the  Urban  District  Council 
Cmunicipality) .  Her  action  against  the  builder  was  settled  at  a  very 
low  amount:  apparently  Mrs.  Dutton  accepted  his  insurer’s  argument 
that  he  was  wholly  exempted  from  liability  by  the  decisions  in 
Bottomley  and  Otto  (see  p.  above). 

Her  action  against  the  municipality,  (apparently  the  first  of 
its  kind  in  the  common  law  world)  alleging  its  liability  for  negligent 
inspection  by  its  employee,  succeeded.  Lord  Denning,  M.R.  considered 
that  the  relevant  building  by-laws  and  regulations  placed  the 
municipality  in  a  position  of'control"  over  building.  This  position 
carried  with  it  the  responsibility  "of  exercising  that  control  properly 
and  with  reasonable  care".  As  well,  the  employee  inspector  was  a 
professional  undertaking  the  performance  of  professional  duties  upon 
which  others  would  rely.  His  liability  under  theories  such  as  that 
espoused  in  Hedley  Byrne  ^  Co.  Ltd,  v.  Heller,  [1964]  A.C.  465  (H.L.) 
would  extend  "to  such  persons  as  he  could  reasonably  have  foreseen 
would  be  endangered  as  the  result  of  negligent  performance".  No 
difficulty  arose  from  the  fact  that  plaintiff’s  loss  was  "economic 
only":  the  damage  suffered  included  physical  injury  to  the  house,  and, 
in  any  event,  there  was  no  need  to  await  physical  injury  to  a  person 
when  an  admittedly-dangerous  situation  had  been  uncovered  in  time  to 
prevent  the  injury.  The  municipality  was  not  being  exposed  to  external 
liability:  it  was  protected  by  the  limitation  period  of  six  years, 

which  (Lord  Denning  said)  ran  from  the  time  the  foundations  were 
badly  constructed.  [In  any  event,  no  limitations  issue  arose  on  the 
facts  of  Dutton.] 

Lord  Denning  felt  that  it  would  be  improper  to  hold  the  municipality 
liable  and  to  excuse  the  builder.  He  reviewed  older  cases  in  which  the 
distinction  had  been  established  or  acted  upon,  and  found  it  to  be  in¬ 
appropriate  to  conditions  prevailing  in  the  twentieth  century.  He 
regarded  much  of  its  force  to  have  been  diminished  by  Donoghue  v. 
Stevenson  and  saw  no  reason  to  perpetuate  it.  Accordingly,  he  over¬ 
ruled  Otto  and  Bottomley  (obiter)  and  would  have  held  the  builder 


liable  had  the  action  against  him  not  been  settled.  [He  noted  that  the 
limitation  period  in  respect  of  the  action  against  the  builder  might 
not  begin  to  run  until  the  foundation  defects  had  been  discovered:  if 
the  builder  covered  up  the  faulty  foundation,  he  would  have  been 
guilty  of  concealed  fraud.] 

Lord  Denning  noted  that  the  claim  against  the  municipality  was 
entirely  novel  and  that  he  was  therefore  required  to  consider  the 
desirability  of  allowing  it  as  a  matter  of  policy.  Mrs.  Dutton  had 
suffered  a  grievous  loss,  without  fault  on  her  part,  and  was  in  "no 
position  to  bear  it”:  those  who  were  responsible  for  causing  the 
loss  ought  to  bear  it.  The  builder  built  improperly;  the  inspector 
inspected  negligently;  and  the  municipality  was  responsible  for  the 
inspector's  negligence:  the  very  object  of  the  municipality's  receipt 
of  public  funds  was  to  protect  purchasers  such  as  Mrs.  Dutton.  The 
imposition  of  liability  on  the  Council  might  inspire  it  to  do  its  work 
more  carefully;  no  reason  for  limiting  liability  appeared;  and  the 
imposition  of  liability  would  not  lead  to  a  rash  of  similar  claims 
against  municipalities:  purchasers  would  normally  sue  builders  and 
would  only  rarely  be  able  to  allege,  let  alone  prove  negligence  on  the 
part  of  the  municipality. 

Sachs,  L.J.  delivered  a  judgment  largely  agreeing  with  that  of 
Lord  Denning.  Stamp,  L.J.  concurred-in  the  result,  but  based  his 
separate  judgment  on  the  narrow  ground  that  the  relevant  legislation 
imposed  a  duty  on  the  municipality  to  assure  that  building  foundations 
were  secure.  He  stated  expressly  that  the  builder  would  not  have 
been  similarly  liable  if  sued.  It  was  not  open  to  the  Court  to  over¬ 
rule  earlier  contrary  authorities,  and  it  was  unnecessary  to  do  so  in 
any  event:  there  was  no  anomaly  in  regarding  the  relevant  legislation 
as  fixing  a  duty  upon  the  municipality  even  though  the  builder  was  not 
subject  to  any  similar  liability. 

The  Dutton  decision  caused  quite  a  stir  in  all  corners  of  the 
legal  community,  provoking  academic  and  judicial  comment  both  supporting 
and  condemning  the  wider  basis  of  Lord  Denning's  judgment.  See,  for 
example:  Miller,  C.J.,  A  House  Built  on  Insecure  Foundations  (1973), 

36  Modern  Law  Review  199;  Cane,  P.F.,  The  Liability  of  Builders  and 
Surveyors  For  Negligence  (1974),  7  Sydney  Law  Review  284;  Hamilton, 

R.,  Case  Comment  on  Dutton  v.  Bognor  Regis  (1973),  8  U.B.C.  L.R.  177; 
Gabolinscy  v.  Hamilton  City  Corporation,  [1975]  1  N.Z.L.R.  150. 

One  of  the  most  scathing  attacks  came  from  the  British  Columbia 
Court  of  Appeal,  in  McCrea  et  al .  v.  City  of  White  Rock  et  al .  (1975), 

56  D.L.R.  (3d)  525.  The  Court  was  able  to  distinguish  Dutton  on  the 
basis  that  the  degree  of  control  of  the  building  inspector  in  Dutton 
was  greater  than  that  given  to  inspectors  by  the  White  Rock  by-law,  and 
that  the  inspector  in  Dutton  was  guilty  of  misfeasance  (inspecting 
poorly)  while  the  inspector  in  McCrea  was  guilty  only  of  non-feasance 
(he  had  not  inspected  ag  all,  and  the  relevant  by-law  did  not  require 


